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INTRODUCTION

These exposure drafts have been issued to facilitate consideration of the proposed
legislation prior to it being introduced into Parliament. The Government is willing to
consider amendments to the legislation if compelling arguments are put forward.

The exposure drafts build upon the Government’s announcement on 7 April 2009 that it
would establish a company to build and operate a new super fast National Broadband
Network (NBN). The new network will use Fibre-to-the-Premises (FTTP) technology,
supplemented with next generation wireless and satellite technologies to deliver
superfast broadband services.

NBN Co was established on 9 April 2009 to roll-out and operate the network. A key
element of the Government’s NBN initiative is that NBN Co is to operate as a
wholesale only company and provide access to the NBN to all retailers on an open and
equivalent basis. While the Government made clear that it would welcome private
sector investment in the company, ownership restrictions would be introduced to protect
the company’s wholesale-only status.

In the discussion paper also released on 7 April 2009, National Broadband Network:
Regulatory Reform for 21st Century Broadband, the Government indicated that it would
introduce legislation that establishes:
e governance, ownership and operating arrangements for the wholesale only NBN
company; and
e the access regime to facilitate open access to the NBN for retail level
telecommunications service providers.

The Government also announced that it intends to sell down its interest in NBN Co
within five years after the NBN is built and fully operational, consistent with market
conditions and national and identity security considerations.

With these clear policy objectives as the starting point, during July and August 2009 the
Government held a consultation process on the NBN legislative framework. More than
thirty submissions were received and published on the website of the Department of
Broadband, Communications and the Digital Economy. The Department has also
consulted with the advisers to the Implementation Study on the NBN and NBN Co
Limited.

Overall, submissions strongly supported clear obligations on NBN Co to offer
equivalent access to all customers, along with clear oversight by the Australian
Competition and Consumer Commission and up-front certainty on prices and terms and
conditions of access.



NATIONAL BROADBAND NETWORK COMPANIES BILL 2010

OUTLINE

The National Broadband Network Companies Bill 2010 (the NBN Companies Bill)
establishes the regulatory framework covering the ownership and operations of NBN
Co, and the arrangements for the sale of the Commonwealth’s stake in NBN Co. It
should be read together with the Telecommunications Legislation Amendment
(National Broadband Network Measures—Access Arrangements) Bill 2010 (the Access
Bill) and Part XIC of the TPA, as proposed to be amended by the Telecommunications
Legislation Amendment (Competition and Consumer Safeguards) Bill 2009 (the CCS
Bill).

There are seven parts to the NBN Companies Bill. Part 1 comprises of the preliminary
sections, including commencement, objects and definitions. Part 2 deals with the
operations of NBN Co Limited (NBN Co), NBN Tasmania Limited and any additional
wholly-owned subsidiaries of NBN Co and sets out rules about the supply of services
by NBN Co, including that NBN Co must supply eligible services on a wholesale basis.
Part 3 deals with the ownership and control of NBN Co and sets out Commonwealth
majority ownership provisions and arrangements for terminating those provisions and
introducing an NBN Co sale scheme. Division 3 of Part 3 establishes a head of power
for the Communications Minister to make regulations concerning unacceptable private
ownership or control situations, along with enforcement measures. Part 4 sets out
reporting obligations on NBN Co while the Commonwealth majority ownership
provisions are in force. Part 5 establishes an anti-avoidance mechanism which states
that NBN Co must not enter into, begin to carry out or carry out a scheme for the sole or
dominant purpose of avoiding the application of any provision of the Act. Part 6
provides for the making of injunctions in relation to breaches of the Act. Finally, Part 7
sets out miscellaneous provisions, including provision that NBN Co is not a public
authority and that the Public Works Committee Act 1969 does not apply to NBN Co.

These matters are explained in further detail below.
Operations of NBN Co

Section 5 of the NBN Companies Bill provides that an NBN corporation is defined as:
a. NBN Co Limited; or

b. NBN Tasmania Limited; or

c. acompany that is a wholly-owned subsidiary of NBN Co.

This section also defines a ‘wholly-owned subsidiary’ as having the same meaning as in
the Corporations Act 2001. Therefore, any subsidiary company that is wholly-owned by
NBN Co would be included in this definition.

This definition is also provided for in the application of the Standard Access
Obligations (SAOs) in the Telecommunications Legislation Amendment (National
Broadband Network Measures—Access Arrangements) Bill 2010.



In these Explanatory Notes, references to NBN Co should generally be taken to apply
also to any wholly-owned subsidiary of NBN Co, including NBN Tasmania Limited.
The exceptions are the sale and ownership provisions in the NBN Companies Bill,
which apply only to NBN Co Limited, and any existing legislative provisions which do
not apply to subsidiaries of Commonwealth-owned companies (such as some reporting
obligations under the Commonwealth Authorities and Companies Act 1997 (CAC Act)).

Section 9 provides that NBN Co must not supply an eligible service to another person
unless the other person is a carrier or a service provider. This section ensures that NBN
Co will only supply services on a wholesale basis, thereby enshrining in legislation one
of the key elements of the Government’s NBN announcement.

Section 9 also provides that the Communications Minister may exempt a specified
eligible service from this rule, subject to conditions (if any) specified by the Minister.
This exemption power provides important flexibility including, if appropriate, to allow
NBN Co to offer services directly to certain end-users, for example government
agencies. The Communications Minister is under an obligation to consult with the
ACCC before exempting a service under this section.

Section 10 provides that NBN Co must not supply a content service. A content service
is defined at section 15 of the Telecommunications Act 1997 (Tel Act) and covers
services such as broadcasting services, on-line information services or on-line
entertainment services. Section 10 clarifies the obligation that NBN Co must supply
only wholesale services.

Section 11 provides that a carrier licence held by NBN Co is subject to a condition that
NBN Co must comply with any applicable rules in section 9 or 10. Any breach by NBN
Co of the rules at sections 9 and 10 would therefore be dealt with as a breach of carrier

licence, and the enforcement mechanisms under the Tel Act would apply.

The Government’s clearly stated policy is that NBN Co is a wholesale-only company.
However, the Government considers that NBN Co should not be prevented from
purchasing telecommunications companies, even if they have retail businesses, if such
an acquisition could support the early development and rollout plan of the NBN.
Clearly, NBN Co would still be subject to the wholesale-only obligation in section 9
and would need to set in place clear transitional arrangements for divesting any retail
operations involved in such acquisitions. NBN Co will need to notify the
Commonwealth of any proposed acquisitions, including acquisition of a significant
shareholding, as part of its reporting obligations under the CAC Act and under Part 4 of
the NBN Companies Bill. Consideration could also be given to amending NBN Co’s
constitution to require it to seek approval from shareholders for any significant
acquisitions.

Section 15 states that a condition of NBN Co’s carrier licence may be to require it to
comply with proposed section 152CJB of the Trade Practices Act 1974 (TPA) in
relation to a specified eligible service that is supplied, or is capable of being supplied,
by NBN Co. Such a service would be a mandatory service, and would be specified by
the Communications Minister following consultation with NBN Co and the ACCC (as
provided for in section 16). Section 152CJB of the TPA (to be inserted by the Access
Bill) would require NBN Co to either lodge a special access undertaking (SAU) or to



publish a standard form of access agreement (SFAA) in relation to a service specified in
NBN Co’s carrier licence for this pupose. This would also mean that a mandatory
service under this section would be treated as a declared service and therefore subject to
the SAOs.

Section 15 also makes it clear that a condition of a carrier licence held by NBN Co may
prohibit NBN Co from supplying a specified carriage service to carriers or service
providers.

Section 15 clarifies that the Communications Minister may deem services that NBN Co
must or must not supply, using the power, under section 63 of the Tel Act, to place a
condition on NBN Co’s carrier licence. Should the Government consider that NBN Co
is not supplying a specific service that may have socially beneficial outcomes, or
conversely that its supply of a service may hinder the development of competition, this
section allows the Government to intervene to ensure that services are supplied or not
supplied.

Any licence condition made by the Minister to require NBN Co to supply, or not to
supply, a service may declare that the carrier licence condition applies in the
circumstances or for the duration specified in the instrument.

Should the Minister make a condition of NBN Co’s carrier licence prohibiting the
supply of a specified service, the ACCC would not be able to declare the service under
section 152AL of the TPA. Section 152CJG of the Access Bill makes clear that, if a
prohibition is in place, NBN Co is taken not to be capable of supplying the service.

The Government has announced that its objective is to connect 90 per cent of homes,
schools and workplaces with FTTP infrastructure that is capable of providing broadband
services with speeds of 100 megabits per second. The remaining premises will be
connected with next generation wireless and satellite technologies that will be able to
deliver 12 megabits per second or more to people living in more remote parts of
Australia.

Under section 63 of the Tel Act, the Communications Minister may declare that a
carrier licence is subject to conditions. Historically, the Government has established
coverage obligations on a carrier by placing a condition on its carrier licence. For
example, this mechanism was used in relation to Optus’ network roll-out and Telstra’s
CDMA switchover.

Commonwealth majority ownership and arrangements for the transfer of the
Commonwealth’s equity

Part 3 of the NBN Companies Bill sets out a range of measures to give effect to the
Commonwealth’s commitment to sell down its stake in NBN Co within five years from
when the network is built and fully operational, subject to market circumstances and
security considerations.

Sections 18 and 19 make clear that the Commonwealth must retain majority ownership
of NBN Co until such time as a declaration is made by the Communications Minister,
which will have the result that the Commonwealth majority ownership provisions will



cease to have effect. These clauses give effect to the Commonwealth’s policy to retain
majority ownership of NBN Co until it is built and fully operational. The Bill provides
in subsection 19(2) a number of outcomes that would result in NBN Co no longer being
majority owned by the Commonwealth. If NBN Co intentionally engages in conduct
which contravenes the majority ownership provisions a penalty is provided for in
section 20 (under the Criminal Code Act 1995, where a law creating an offence does not
specify a fault element for a physical element that consists only of conduct, intention is
the fault element for that physical element).

Section 21 provides that the Commonwealth majority ownership provisions cease to
have effect when the Communications Minister makes a declaration under
paragraph 22(1)(c) or 22(2)(a). Section 22 provides that the Minister must initially
declare, by 30 June 2018, that the National Broadband Network (NBN) should be
treated as built and fully operational.

The declaration that the NBN should be treated as built and fully operational must be
tabled in each House of Parliament within 15 sitting days of that House after making the
declaration.

While the Government’s clear intention is for the NBN to be rolled-out within eight
years, the section allows the Communications Minister to extend the time to make a
declaration. In such a case, the Communications Minister must make a subsequent
declaration that a period of no more than 12 months is a “‘declared pre-termination
period’. The Communications Minister may continue to declare a declared pre-
termination period (with each period being no more than 12 months) until he or she can
declare that the NBN should be treated as built and fully operational.

Sections 24 and 25 are designed to deliver the Government’s commitment that the
Commonwealth will transfer its remaining equity in NBN Co to other persons within
five years after the network is fully built and operational. The Finance Minister must,
within five days of the Communications Minister declaration, declare either that
conditions are suitable for entering into and carrying out an NBN Co sale scheme, or, if
conditions are not suitable, a ‘declared sale deferral period’. The Finance Minister can
extend or further extend the five year period for a period of no more than 12 months. In
deciding whether to extend the period, the Finance Minister must have regard to:

NBN Co’s governance arrangements;

b. NBN Co’s business record;

c. market conditions;

d. such other matters (if any) as the Finance Minister considers relevant.

L

Declarations must be tabled in each House of Parliament within 15 sitting days of that
House after making the declaration.

If the Finance Minister has declared under section 25 that conditions are suitable for the
transfer of the Commonwealth’s remaining equity in NBN Co to other persons, an NBN
Co sale scheme must be brought forward for the selling down of the Commonwealth’s
remaining (majority) stake. Prior to the NBN being built and fully operational, the
Commonwealth may transfer up to 49 per cent of its equity, as long as it maintains a
majority stake. Section 23 makes it clear that an NBN Co sale scheme may be entered



into and carried out before or after the Commonwealth majority ownership provisions
cease to have effect.

The remainder of Part 3 of the NBN Companies Bill sets out provisions relating to an
NBN Co sale scheme. These provisions are based on legislation for earlier sales of
Commonwealth owned companies, notably Telstra Corporation and Medibank Private.
They provide for a broad range of mechanisms to be set in place for the transfer, or
progressive transfer, of the Commonwealth’s equity, including the use of sale-scheme
hybrid securities. Consistent with the Telstra (Dilution of Public Ownership) Act 1996,
the Telstra (Transition to Full Private Ownership) Act 2005 and the Medibank Private
Sale Act 2006, but with amendments to reflect NBN Co’s specific circumstances,
provision is also made for the following in relation to an NBN Co sale scheme:
exemption from stamp duty (section 28);

authorisation of borrowing (section 29);

appropriation of costs (section 30);

assistance given by NBN Co or the Board of NBN Co including reimbursement of

expenses (sections 31, 32 and 33);

e the Commonwealth to be bound by the chapters of the Corporations Act 2001
relating to continuous disclosure, fundraising and financial services and markets as
they related an NBN Co sale scheme, along with provision for the Commonwealth
to have Chinese wall arrangements (section 34);

e limiting the rights of creditors in relation to a reduction in NBN Co’s share capital
(section 35);

e the alteration of NBN Co’s constitution (section 36);

e the shareholder Ministers altering NBN Co’s constitution (section 37);

e the use by the Commonwealth of information obtained from NBN Co or the NBN
Co Board for a purpose in connection with an NBN Co sale scheme (section 38);

e the Finance Minister, on behalf of the Commonwealth, entering into an agreement
with NBN Co relating to the protection of information (section 39); and

e NBN Co’s obligations to disclose information (section 40).

Private ownership and control of NBN Co

Division 3 of Part 3 of the NBN Companies Bill creates a head of power for the making
of regulations in relation to an unacceptable private ownership or control situation, in
relation to NBN Co. The ACCC will be responsible for oversighting Division 3 of

Part 3.

The Government welcomes private investment in NBN Co so long as it does not
compromise the wholesale only model. The Government will set out any necessary
ownership controls to protect this wholesale only model in regulations. In the absence
of regulation, the Government’s policy can be implemented through its 100 per cent
ownership of NBN Co.

Section 41 provides that regulations may make provision in relation to an unacceptable
private ownership or control situation by conferring a power on the ACCC to make a
decision of an administrative character. Before any regulations are made under this
section, the Communications Minister must consult the ACCC. Section 41 states that
NBN Co must take all reasonable steps to ensure that an unacceptable private ownership



or control situation does not occur. NBN Co commits an offence if it engages in
conduct that contravenes this rule, with a penalty of 500 penalty units (under the
Criminal Code Act 1995, where a law creating an offence does not specify a fault
element for a physical element that consists only of conduct, intention is the fault
element for that physical element).

The enforcement of the private ownership and control rules is based on similar
provisions in the Telstra Corporation Act 1991. Section 43 provides for the
Communications Minister, the ACCC or NBN Co to seek remedial orders from the
Federal Court. Section 44 provides that regulations may be made which require a person
to keep and retain records, where the records are relevant to a NBN Co ownership and
control matter, and give information to the Communications Minister, the ACCC or
NBN Co that is relevant to a NBN Co ownership or control matter.

General provisions

Division 4 of Part 3 of the NBN Companies Bill sets out general provisions. Section 47
provides a definition of interest in a share that will be used in relation to the NBN Co
sale scheme, and may also be used in relation to private ownership and control of NBN
Co. This definition is based on similar provisions on the Telstra Corporation Act 1991,
the Airports Act 1996 and the Medibank Private Sale Act 2006.

Section 48 provides for the extra-territorial application of Part 3 both within and outside
Australia. This will ensure that the enforcement of the Part can take account of actions
carried out overseas.

Section 49 provides that Part 3 does not apply to NBN Co unless it is a corporation to
which paragraph 51(xx) of the Constitution applies (foreign corporations, and trading or
financial corporations formed within the limits of the Commonwealth power) or carries
on, proposes to carry on, or has the object of carrying on, a business that consists of or
includes the supply of a carriage service. This section clarifies that the Bill relies on
both the corporations and communications powers in the Constitution to regulate the
ownership and control of NBN Co.

NBN Co’s reporting obligations

Part 4 of the NBN Companies Bill reproduces reporting obligations previously placed
on Telstra under the Telstra Corporation Act 1991. These obligations are largely present
already in the Commonwealth Authorities and Companies Act 1997 (CAC Act),
however the relevant provisions in the CAC Act only apply to wholly-owned
Commonwealth companies. As a result, if the Commonwealth transfers part of its stake
while the Commonwealth majority ownership provisions are in force, the CAC Act
would cease to apply. Therefore this provision has been included to ensure reporting
obligations will apply to NBN Co, NBN Co’s wholly-owned subsidiaries, and members
of the Board while the NBN is not wholly owned — but is majority owned — by the
Commonwealth. This provision would cease to have effect at the end of the majority
interest sale day for NBN Co (section 59).



The reporting obligations on NBN Co include:

e providing financial statements (section 52);

¢ notifying the Communications and Finance Ministers of significant events (section
53);

e keeping the Communications Minister and the Finance Minister informed of the
operations of NBN Co and its subsidiaries, and giving the Ministers such reports,
documents and information in relation to those operations as the Ministers require
(section 54); and

e preparing a corporate plan for NBN Co and its subsidiaries at least once a year,
covering a period of at least three years and not more than five years, and also
keeping the Ministers informed about changes to the plan (section 55).

Anti-avoidance

Section 60 of the NBN Companies Bill provides that NBN Co must not, either alone or
together with one or more other persons, enter into, begin to carry out or carry out a
scheme if it would be concluded that NBN Co did so for the sole or dominant purpose
of avoiding the application of any provision of the Act in relation to NBN Co or any
fully-owned subsidiary corporations. A contravention is grounds for obtaining an
injunction under Part 6.

This is a standard provision in similar Commonwealth legislation dealing with the sale
of Commonwealth entities and establishing ownership controls on those entities. For
example, a similar clause can be found in the Airports Act 1996 and was also in the
Telstra Corporation Act 1991.

Injunctions

Part 6 of the NBN Companies Bill provides that the Federal Court may grant
injunctions in relation to contraventions of the Act.

Miscellaneous

Section 67 of the NBN Companies Bill is based on a similar clause that was previously
in the Telstra Corporation Act 1991. This provides that NBN Co is taken, for the
purposes of the laws of the Commonwealth, of a State or of a Territory, not to have
been incorporated or established for a public purpose or for a purpose of the
Commonwealth, and not to be a public authority or an instrumentality or agency of the
Crown, and not to be entitled to any immunity or privilege of the Commonwealth
except so far as express provision is made in the Act or any other law of the
Commonwealth, or by a law of a State or Territory.

Section 68 provides that the Public Works Committee Act 1969 does not apply to NBN
Co or any wholly-owned subsidiaries of NBN Co. NBN Co will operate as a
commercial enterprise and is unlike other Government Business Enterprises (GBES) in
that the Government has announced that it will seek private investment in the company
in the short term, and sell its majority stake within five years of the network being built
and fully operational. Given these differences, some obligations that apply to GBEs or
Commonwealth owned bodies should not apply to NBN Co. Accordingly, the Public



Works Committee Act 1969 should not apply to NBN Co (consistent with arrangements
that apply to Australia Post and that previously applied to Commonwealth-owned
carriers such as Telstra, the Australian Overseas Telecommunications Corporation and
Aussat). It should also not be taken to be a public authority or to have been constituted
for a public purpose.

Section 71 is a standard provision in Commonwealth legislation and provides that the
Communications and Finance Ministers may delegate their powers under the Act to the
Secretary of their Department, or an SES employee or acting SES employee in their
Department. However, the Communications Minister will not be able to delegate the
power to make declarations under section 22 that the NBN should be treated as built and
fully operational, or to declare a deferral period. The Finance Minister will also not be
able to delegate his declarations in relation to conditions being suitable for the carrying
out of an NBN sale scheme under section 24. Furthermore, the Finance Minister will
not be able to delegate the declaration that conditions are suitable for the transfer of the
Commonwealth’s equity in NBN Co to other persons (section 25).

Section 72 has been inserted to provide a Constitutional safeguard in the event that the
operation of the Act involves an acquisition of property. This Constitutional safeguard
ensures that any acquisition of property as a result of the operation of this Act or any
regulations made under this Act is made on just terms.

10



TELECOMMUNICATIONS LEGISLATION AMENDMENT (NATIONAL
BROADBAND NETWORK MEASURES—ACCESS ARRANGEMENTS) BILL
2010

OUTLINE

The Telecommunications Legislation Amendment (National Broadband Network
Measures—Access Arrangements) Bill 2010 (the Access Bill) amends the Trade
Practices Act 1974 (the TPA) and the Telecommunications Act 1997 (the Tel Act) to
introduce new access and equivalence obligations relating to the supply of wholesale
services by NBN Co, and any wholly-owned subsidiaries, including NBN Tasmania
Limited. The provisions are aimed at providing certainty for customers of NBN Co that
it will offer open and equivalent access to services, thereby enhancing competitive
outcomes in the Australian telecommunications industry.

The Access Bill follows recent reforms to the telecommunications competition regime
introduced through the Telecommunications Legislation Amendment (Competition and
Consumer Safeguards) Bill 2009 (the CCS Bill). That Bill is intended to reform the
access regime in Part XIC of the TPA to reduce delays and opportunities for gaming
and provide upfront certainty on access prices and terms and conditions. NBN Co will
be subject to this reformed access regime, but specific amendments are introduced by
the Access Bill to reflect the unique wholesale only nature of NBN Co. These
amendments need to be read together with the CCS BiIll.

By making NBN Co subject to the telecommunications access regime, as reformed by
the CCS Bill, the Government will promote industry certainty and competitive
outcomes.

The Access Bill sets out three mechanisms, which need not be mutually exclusive,

under which NBN Co provide services:

e NBN Co can publish a Standard Form of Access Agreement (SFAA) in relation to a
service, or give a Special Access Undertaking (SAU) to the ACCC in relation to the
provision of access to a service;

¢ if the Minister makes a condition of NBN Co’s carrier licence that it must supply a
specified eligible service that NBN Co is not currently supplying, NBN Co must
give a SAU or formulate an SFAA in relation to that service; and

e the ACCC may, under proposed subsection 152AL(8A), declare a service that NBN
Co has not indicated it will supply, but which the ACCC considers, after
consultation, would be in the long-term interests of end-users to supply.

As stated on page 5, the Minister may also make a condition of NBN Co’s carrier
licence that is must not supply a specified service, and this licence condition would then
override the ACCC’s power to declare that service.

Once an SAU is accepted and services are offered, or once an SFAA is published, the
services are considered to be declared services for the purposes of Part XIC of the TPA.
NBN Co cannot supply a service unless it has either been declared by the ACCC or a
SAU or SFAA is in place in relation to that service.
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These amendments made by the Access Bill include specific SAOs for NBN Co.
Furthermore, an obligation is imposed on NBN Co to offer services on a non-
discriminatory basis, meaning that access seekers in like circumstances will be able to
obtain equal access to services on the same terms and conditions. NBN Co will be able
to negotiate with access seekers to vary the terms and conditions set out in a SFAA,
SAU or an access determination if this aids efficiency, or on grounds or in
circumstances specified by the ACCC in a legislative instrument. If NBN Co does agree
to vary terms and conditions set out in a SFAA, SAU or access determination, the
resulting agreement would be an access agreement under section 152BE of the TPA (as
inserted by the CCS Bill). Within seven days of an access agreement having been
reached, NBN Co must publish a statement on its website, identifying the parties to the
agreement, describing the differences, and if relevant, the differences that aid efficiency
or are authorised by the ACCC and what access seekers must do in order to be able to
benefit from the same changes to the access agreement. NBN Co will then need to lodge
the resulting access agreement with the ACCC (under reforms made by the CCS Bill).

The Access Bill also makes a number of consequential amendments to Part XIC of the
TPA, sections 25 and 155 of the TPA, and to several clauses of the Tel Act.

The arrangements set out in this Access Bill are integrated with the proposed legislative
obligations on NBN Co that are set out in the National Broadband Network Companies
Bill 2010. The two Bills will be introduced to Parliament as a package.

A number of key concepts are explained in further detail below.
Category B SAOs

The Access Bill establishes that the current SAOs in section 152AR of the TPA will not
apply to NBN Co. The current SAOs are designed for access providers who also supply
retail services, making them inapplicable to a wholesale only company. The Access Bill
proposes to establish two categories of SAOs, category A and category B. Category A
SAOs are those currently set out at section 152AR and apply to access providers other
than NBN Co. Category B SAOs apply to NBN Co and are set out in proposed section
152AXB, inserted by this Access Bill.

There are two category B SAOs, which provide the basic prerequisities of access —
guaranteed supply and interconnection. The first SAO is a requirement to supply a
declared service. This SAO requires NBN Co, if it supplies, or is capable of supplying,
a declared service, and is requested to do so by a service provider, to supply a service to
the service provider in order that the service provider can provide carriage services
and/or content services (subsection 152AXB(2)). NBN Co is not required to provide
access to a service if it would prevent a service provider who already has access to the
declared service from obtaining a sufficient amount of the service to be able to meet its
reasonably anticipated requirements, or NBN Co from obtaining a sufficient amount of
the service to be able to meet its reasonably anticipated requirements (subsection
152AXB(3)).

The requirement to supply services on request (subsection 152AXB(2)) must be read

together with the rules relating to the supply of services by NBN Co (proposed Division
6A of Part XIC, described below) which provide that NBN Co must not supply an
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eligible service unless the service has been declared by the ACCC under proposed
subsection 152AL(8A) to be a declared service, or NBN Co has published an SFAA in
relation to the service, or the ACCC has accepted an SAU in relation to the service. A
service provider therefore cannot compel NBN Co to provide a particular eligible
service by requesting NBN Co to provide the service. NBN Co can only provide the
service if the service has been declared by the ACCC, or if there is an SFAA or a SAU
that relates to the service. Furthermore, NBN Co is not required to lodge an SAU or to
formulate an SFAA in relation to a particular service if a service provider requests it to
do so. The only time NBN Co is required to lodge an SAU or to formulate an SFAA is
if the Minister makes a condition of NBN Co’s carrier licence that it must supply a
specified eligible service.

The phrase “capable of supplying’ in subsection 152AXB(2) is consistent with the
phrase ‘capable of being supplied” used in existing subsections 152AB(2) and 152AL(1)
of the TPA. The phrase covers a situation in which NBN Co has indicated it proposes to
offer a service, as it has an SAU or a SFAA in place, but has not yet commenced
supplying that service. It does not cover situations where it is technically feasible for
NBN Co to supply a service, but NBN Co has not announced an intention to supply a
service. These provisions cannot be used by an access seeker to compel NBN Co to
supply a service it is not supplying.

NBN Co is also not required to supply a service if it would not be technically feasible to
supply the service. There is no intention that access seekers should be able to demand
that NBN Co upgrade or change its networks to permit the supply of services that NBN
Co is not otherwise supplying, or capable of supplying.

The exemption under paragraph 152AXB(3)(a) gives protection to the reasonably
anticipated usage of a service provider who already has access to a declared service. It
ensures that NBN Co cannot withdraw services already being supplied simply because
it does not have sufficient capacity to supply the service to other access seekers.

The exemption under paragraph 152AXB(3)(b) gives protection to the reasonably
anticipated usage of NBN Co. NBN Co should not be required to supply services if this
means not having enough capacity remaining for its own internal supply. For example,
if NBN Co’s networks are near capacity and a request to supply a service would mean it
was no longer able to perform its own internal network monitoring and
communications, then it could use this exemption.

The second SAO requires NBN Co, if requested to do so by a service provider, to
permit interconnection of the facilities it owns or controls with the facilities of the
service provider for the purpose of enabling the service provider to be supplied with
declared services in order that the service provider can provide carriage services and/or
content services.

Both of these obligations do not apply if there are reasonable grounds to believe that an
access seeker would fail, to a material extent, to comply with the terms and conditions

on which NBN Co complies, or on which NBN Co is reasonably likely to comply, with
that obligation. They also do not apply if there are reasonable grounds to believe that an
access seeker would fail to protect the integrity of a telecommunications network or the
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safety of individuals working on, or using services supplied by means of, a
telecommunications network or a facility.

Declared services to be supplied on a non-discriminatory basis

Proposed section 152AXC requires that NBN Co must not, in complying with any of its
category B SAQOs, unfairly discriminate between access seekers. This obligation gives
effect to the Government’s commitment that NBN Co will provide equivalent access to
all access seekers. Equivalence here would require NBN Co to provide equal access to
services on a standard set of terms and conditions.

However, NBN Co will be able to negotiate with access seekers to vary these standard
terms. The Access Bill builds upon the approach set out in the CCS Bill, so that NBN
Co may enter into an access agreement (in relation to a SFAA, SAU or an access
determination) under section 152BE that records these varied terms so long as the
variation is permitted under proposed section 152AXC. Access seekers may want to
receive different terms to promote their own investment and service differentiation. It is
well accepted that in certain circumstances differentiation on price and/or non-price
aspects can aid efficiency, innovation and investment. As a result, the Access Bill
permits differentiation that aids efficiency, on the condition that all access seekers with
like circumstances have an equal opportunity to benefit from the discrimination.

Some other minor grounds for differentiation are also permitted, such as on grounds
relating to creditworthiness, or on grounds or in circumstances specified in a legislative
instrument made by the ACCC.

The non-discrimination clause here reflects the similarly worded clause in

section 44ZCA of the TPA. The concept of ‘efficiency’ is intended to be read broadly
and to facilitate normal business options such as offering volume-based discounts,
passing on savings arising from capital investments, discrimination based on risk
sharing, discounts in response to competitive circumstances, migration incentives and
other efficiencies.

Section 152AXC is not intended to allow NBN Co to differentiate its price and/or non-
price terms in such a way that only a single access seeker may benefit from the
differentiation. For example, volume discounts could not be structured in such a way as
to limit their availability to a single carrier. The Government’s policy intention is that
differentiation in price and/or non-price terms should not confer a systemic advantage
on an access seeker.

NBN Co will be able to define what constitutes ‘like circumstances’. NBN Co may, for
example, set out its approach to discounting when it submits a SAU in relation to a
service. Consistent with the CCS Bill, NBN Co must lodge access agreements with the
ACCC, which could take action if it considered that the non-discrimination rule had
been breached. The ACCC will also publish guidance on equivalence and
non-discrimination issues. For example, the ACCC can set out its approach to defining
‘like circumstances’. The ACCC would refer to that guidance in assessing a SAU or
making an access determination.
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ACCC not compelled to make an access determination

The Access Bill includes a proposed amendment to subsection 152BCK(1). This
subsection was inserted in the TPA by the CCS Bill. The proposed amendment clarifies
that the ACCC is not compelled to make an access determination in relation to a SFAA
offered by NBN Co, but can do so if it considers it necessary. This amendment is
necessary because all services supplied by NBN Co will be treated as declared services.
Otherwise, under sections 152BClI and 152BCK (inserted by the CCS Bill) the ACCC
would have been compelled to hold a public inquiry and make an access determination
in relation to a declared service.

Publication by NBN Co of statement about access agreement

Proposed sections 152BEBA, 152BEBB and 152BEBC supplement the provisions in
relation to access agreements being inserted in the TPA by the CCS Bill. These sections
will require NBN Co, if it has entered into an access agreement with an access seeker
with different terms and conditions from those set out in a SFAA, SAU or access
determination, to publish a statement on that agreement on its website within seven days
of the agreement being entered into. The statement must identify the parties to the
agreement and describe the differences between the terms and conditions set out in the
agreement and the terms and conditions set out in the SFAA, SAU or access
determination. If the differences have been agreed because they aid efficiency, the
statement must identify the differences that are authorised by subsection 152AXC(3),
and describe what access seekers must do in order to be able to benefit from the same
changes to the access agreement.

Similarly, if an access agreement picks up discrimination authorised on grounds, or in
circumstances, specified in a legislative instrument made by the ACCC, the statement
must identify the differences that are authorised.

The requirement to publish a statement is intended to promote transparency, which is a
fundamental bulwark of equivalence. If access seekers are to know what variations to
standard terms are available, and to judge whether they are in like circumstances and
able to receive those varied terms, they need to be provided with sufficient information
to form a view.

That said, there is a balance between transparency and legitimate commercial
sensitivities. For this reason, NBN Co will not be required to publish the entire access
agreement, although it must, under proposed section 152BEA (inserted by the CCS
Bill), lodge the access agreement with the ACCC. If it was required to publish the actual
agreement this could reveal commercial-in-confidence information. If this information
was to be revealed there may be no incentive for any access seeker to seek differentiated
terms, which could result in less innovation and efficiency. The proposed statement
therefore is intended to provide a practical solution.

As NBN Co will be required to lodge access agreements with the ACCC, the ACCC
will be in a position to judge whether NBN Co has offered similar varied terms to
access seekers in like circumstances and could take action if it considered that NBN Co
had breached the non-discrimination rule in section 152AXC.
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Supply of services by NBN Co

Proposed Division 6A of Part XIC sets out several new sections dealing with the supply

of services by NBN Co. Section 152CJA establishes that NBN Co must not supply an

eligible service unless:

e the service has been declared by the ACCC under subsection 152AL(8A); or

e NBN Co has published an SFAA that relates to access to the service on its website;
or

e a SAU relating to the service is in operation.

The section also establishes that NBN Co only needs to comply with a request from an
access seeker for a service if NBN Co has published a SFAA that relates to access the
service.

This section establishes that NBN Co cannot offer eligible services that are not subject
to public offers and to the Category B SAOs. As a result, all services offered by NBN
Co will be published and offered on a non-discriminatory basis.

Proposed subsection 152CBA(3A) amends the provisions dealing with SAUs to make it
clear that NBN Co must agree to be bound by the obligations referred to in section
152AXB (i.e., the Category B SAOs) and the terms and conditions specified in the SAU
in relation to the Category B SAOs. It is not envisaged that a SAU or SFAA must
comprehensively list all terms and conditions of service. Some terms and conditions
may be worked out later (for example, terms and conditions dealing with operational
issues). In this case, the additional terms and conditions could, for example, be
contained in an access agreement between NBN Co and its customer (or in documents
appended to that access agreement, such as operations manuals).

Section 152CJB should be read together with section 15 of the NBN Companies Bill.
Section 15 provides that the Minister may make a condition of NBN Co’s carrier
licence specifying services that NBN Co must supply. Section 152CJB establishes that,
in the event such a condition is made, NBN Co must, within 90 days after the carrier
licence condition comes into force, formulate a SFAA that relates to access to the
service and publish that SFAA, or give the ACCC a SAU in connection with the
provision of access to the service. This section establishes the process for compliance
with the requirement to provide a service in accordance with a condition of carrier
licence made under section 15.

Under section 152CH of the TPA, the Communications Minister may make a
Ministerial pricing determination setting out principles dealing with price-related terms
and conditions relating to the SAOs. This legislative mechanism could be used, if
required, to establish a uniform wholesale pricing obligation for NBN Co.
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