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Introduction

The Australian Subscription Television and Radio Association (‘ASTRA’) is the industry body representing, among others, companies allocated subscription television broadcasting licences (‘Licensees’) by the Australian Communications and Media Authority (‘ACMA’) under Part 7 of the Broadcasting Services Act 1992 (the ‘BSA’). The majority of Licensees and of other suppliers of subscription television services are members of ASTRA. 
ASTRA welcomes the opportunity to make a submission on the Digital Economy Future Directions Consultation Paper issued by the Department on 18 December, 2008. ASTRA members have consistently been at the forefront in the delivery of digital services and FOXTEL, AUSTAR and OPTUS are the only major television broadcasters in Australia to deliver their services using only digital technology.  

Since its inception, over $A9 billion dollars has been invested in infrastructure, capital, facilities, productions, programs and services in order to establish and develop the subscription television industry. ASTRA’s members are responsible for the bulk of this investment which has been distributed throughout metropolitan, regional and remote Australia.  Consequently, the sector has created an enormous number of jobs, investment, infrastructure and production content throughout Australia and has made substantial contribution to Australia’s digital economy.  

ASTRA members have invested in excess of $1billion dollars alone converting their services to digital-only delivery.  The industry continues to invest heavily in its own growth and the growth of the Australian digital economy and the communications and broadcast sectors through its continuing investment in content and delivery. As a result of this investment, ASTRA members have expanded their offerings to include a range of digital services.  For example:

· an ‘on demand ‘ service (currently offered by FOXTEL) which allows subscribers to select and view certain programming at viewing times selected by them, via their personal digital recorders; 

· a suite of channels on selected mobile networks for delivery to, and viewing on 3G-enabled mobile phones; 

· a high definition subscription television service (currently offered by FOXTEL) with eight channels now available in high definition;

· a download service proposed to be introduced in 2009 which will allow subscribers to access selected programs and pay per view movies via the FOXTEL website, for temporary download and viewing on such subscribers’ personal computers or other viewing devices.

In many instances, ASTRA members were the first television broadcasters to introduce these digital services to the market and have proven to be industry leaders in the delivery of digital technologies in Australia for audio-visual content.

Consultation Topics

ASTRA makes the following submissions on selected topics contained in the Consultation Paper.  Where ASTRA has not commented on a question posed in the Consultation Paper, it does not take a position on that matter at this time, but may wish to comment at a later date in relation to any further consultation provided.

1. What does success look like?

The Consultation Paper states that significant scope remains for the digital economy to contribute towards ‘productivity’ and it also asks, “how we will know whether we have maximised the potential of Australia’s contribution to the digital economy”.

ASTRA believes that the best way for Government to ensure that the digital economy reaches its full potential is through the establishment of a regulatory framework that does not favour one sector of the digital economy over other sectors.  Today, for instance, the broadcasting regulatory framework significantly favours the commercial free to air networks by prohibiting the entry of new commercial free to air market participants until 2013; by providing the gift of 7Mhz of spectrum each for their digital services; and by regulating the anti-competitive‘industry protection’ of the longest anti-siphoning list in the world.  Moreover regulatory settings apply regulation asymmetrically to different sectors when increasingly these sectors are in competition with each other.  For example, subscription television is restricted from buying over 1300 sporting events while no such restrictions apply to internet providers.
In ASTRA’s view, the digital economy will not reach its full potential unless the Government ensures that regulatory settings covering all participants in the media entertainment market are both ‘competitively neutral’ and ‘technologically neutral’.

In relation to the question of, “how we will know when we have maximised the potential of Australia’s contribution to the digital economy”, ASTRA submits that it is not possible to determine when such a point has been reached.  The history of the internet is one of rapid innovation – from the development of packet switching in the 1960s, to Apranet in the 1970s, to web browsers in the 1980s, to social networking sites in the 1990s – all of which have had significant and unpredictable impacts on the way in which people use the internet and the productivity of the internet.

2.
Digital confidence

What more can industry and other stakeholders do to address concerns about consumer privacy and online safety?

ASTRA believes that there already exist adequate legislative protections for consumer privacy and online safety in Australia.  

The Privacy Act (including the Information Privacy Principles and the National Privacy Principles) and the Spam Act place significant obligations on the providers of goods and services to maintain the privacy of information collected by those providers, as well as restricting their ability to contact individuals without their express consent.  

Recent amendments to the BSA in relation to content services have also provided greater protection from children accessing adult or unsuitable content. These provisions regulate the provision of content online or over convergent devices with a particular focus on the online safety of minors.  The relevant industry Content Services Code as required by these amendments was also registered by ACMA in July 2008.  
As a result of the implementation of the Content Services Code, mobile and online content made commercially available in Australia and which is reasonably likely to be classified as MA15+ or above, can only be made available to users over the age of 15 (through the implementation of a restricted access system).  These measures, together with the other relevant industry codes already established, provide real protection to users from accessing restricted content and also provide guidelines to be followed for creating a safe environment for users.

ASTRA also believes that better education on the existing obligations of the providers of online goods and services is the most effective means of addressing and managing concerns about online safety and privacy.  Compared to many other jurisdictions, Australia already has a mature and well regulated system for the protection of individual privacy online, and emphasis should be placed on educating Australian businesses operating in an online environment, and consumers who use the internet to conduct online purchases or view content available online, on the best ways to handle, manage and protect confidential and personal information. 

It is important to note that over-regulation of online businesses will have a detrimental effect on those businesses being able to effectively compete with businesses located outside Australia.  The internet, unlike traditional broadcasting technologies is a truly global phenomenon and to place unnecessary or unjustified additional restrictions on the manner in which such businesses are conducted could place them at a disadvantage as against foreign sites, making them potentially less attractive to consumers.

3.
Ensuring Australia’s regulatory framework enables the digital economy

Should the existing copyright safe harbour scheme for carriage service providers be broadened?

While ASTRA accepts and recognises that there is an ongoing challenge to ensure copyright law is flexible and responsive to new technologies, this needs to be balanced against the long held and valuable rights in content that are held by copyright owners.  Operators of commercial websites should not be absolved of responsibility in circumstances where it is foreseeable that the intended use of those websites could include the uploading or sharing of copyrighted content.  This can be distinguished from the ‘safe harbour’ that has been provided for ISP’s who are carriage service providers who, by no other reason of their role as carriage service provider, offer access to the internet as a whole.

Does Australia’s copyright law unreasonably inhibit the operation of basic and important internet services?  

ASTRA does not believe that the Copyright Act unreasonably inhibits the operation of internet services in Australia.  While the internet has certainly created a dynamic environment for the distribution and sharing of content, with a proliferation of legitimate video sharing sites and video on demand sites from which consumers may purchase or rent television programs, feature films and music, there has also been a dramatic increase in the level of copyright theft and piracy that finds almost no parallel in history.  Recent amendments to the Copyright Act have sought to clarify and enhance the balance between the rights of copyright owners on the one hand and consumers on the other.  These have involved both strengthening anti-piracy measures by providing additional remedies for copyright owners, as well as adopting a more flexible approach to the ‘time shifting’ of programs by consumers and a broadening of the fair dealing provisions.

It is crucial that owners of content have sufficient legal protections in place, both for content that the copyright owners have allowed to be uploaded to the internet and for content which has found its way on the internet without the copyright owner’s knowledge or consent, so as to give them confidence that they can continue to provide that content to Australian online sites or digital transmission systems and, where that content is not legally uploaded, the rights to require that content to be removed. 
Is there non-copyright legislation that is directly relevant to the digital economy businesses that create uncertainty or barriers?

As noted above ASTRA believes that the most effective way in which businesses within the digital economy can contribute to the growth and success of online businesses and consumers accessing content online is in a regulatory environment that is agnostic as between delivery technologies.  At present, rules that apply to broadcasting for terrestrial and subscription television providers do not extend to broadcasting over the internet.  This means that, whilst identical content may be streamed over the internet at the same time as it is transmitted via terrestrial or subscription television, different rules may and do apply to the regulation of that streamed simulcast content.  

In particular, ASTRA notes the disparity in the anti-siphoning regime, which applies only to traditional television broadcasting and does not extend to a broadcaster which operates an online service, meaning that an online broadcaster can acquire all sports listed on the anti-siphoning list and either broadcast or hoard those rights, effectively circumventing the anti-siphoning list.  As the internet becomes an increasingly popular means by which content is delivered and viewed, it demonstrates that the anti-siphoning scheme is outmoded and unsuited to a multiplatform delivery environment. 
As the delivery of content over the internet becomes more sophisticated, with faster speeds and improved compression technology, and the ability to view that content expands from the computer screen to a large high definition television set, the method by which content is delivered or the type of device used to view that content will become increasingly irrelevant from a regulatory standpoint.  
There is no logical reason for one set of regulations to apply to delivery over the internet and another to apply to delivery via terrestrial television, or cable or satellite delivery.  Similarly, the fact that a viewer may watch an element of content on a PDA or hand-held/portable television receiver, or on their PC, or on their standard television, should not be a distinguishing factor.  The content is the same, regardless of the means of transmission or the type of viewing device.

4.
Digital Economy and the environment

The Government has already committed to review and propose regulation for e-waste and has taken steps to promote smart technology to manage scarce resources.  Are there additional steps Government can take on these issues? 
ASTRA does not believe that there needs to be additional regulation imposed on industries regulating e-waste.  There are a number of federal and state regulations already in effect that govern the use and disposal of equipment that is or could be used for online services.  ASTRA members are actively addressing areas of their business to minimise environmental impact.  
In particular, ASTRA notes the following:

In relation to E Waste, ASTRA members have a system in place to collect set top boxes for repair, refurbishment and recycling.  As much of the set top boxes and packaging is re-used or recycled as possible, including metal top covers, plastic top covers and front panels, remote controls, batteries and all cardboard boxes and inserts.
Further, ASTRA does not believe that there is a need for mandatory regulations covering energy consumption.  ASTRA members are actively investigating solutions to reduce energy consumption of relevant equipment. 

ASTRA members’ businesses are among the fastest expanding businesses in Australia and Licensees’ data centres contain some of the most energy efficient equipment on the market.  This is an ongoing focus for ASTRA members to preserve space and energy.

Conclusion

ASTRA appreciates the opportunity to comment on this Consultation Paper and would be happy to discuss with you any of the issues mentioned above.  As stated, ASTRA has not necessarily commented on all the issues raised in the Consultation Paper, at this time.  Please do not hesitate to contact us if you have any queries or questions or if we can offer any additional information or assistance.
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