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1 Executive summary 

Lonely Planet welcomes the opportunity to make a submission to the Department of Broadband, Communications and the Digital Economy on the Digital Economy Future Directions Consultation Paper.

Lonely Planet responds to the following question raised in section C4 of the Consultation Paper, concerning strategies to ensure that Australia’s regulatory framework enables the benefits of the digital economy to be maximised.

Question for industry and other stakeholders

Should the existing copyright safe harbour scheme for carriage service providers be broadened? 

In summary, Lonely Planet submits that the existing safe harbour scheme for carriage service providers in the Copyright Act 1968 (Cth) should be broadened so that it is available to all Australian online service providers.  

Our submission is premised on four key grounds. 

· First, broadening the existing copyright safe harbour scheme will encourage innovation in the Australian economy by overcoming an existing regulatory barrier for Australian online content service providers who are not also “carriage service providers”, to develop and make available innovative, collaborative uses of communications technology that fulfils user demands and expectations.  This is discussed further in section 3.1. 

· Second, broadening the existing copyright safe harbour scheme will not only “level the playing field” for Australian online content service providers in respect of their international counterparts, but will also help Australia realise its potential to become a global centre for innovation.  This is discussed further in section 3.2.

· Third, broadening the existing copyright safe harbour scheme will also be consistent with the Commonwealth Government’s approach to the regulation of “prohibited content” (such as child pornography and terrorist materials) that are made available over the Internet and mobile telephony networks, as demonstrated by the “notice and take down” regime in Schedule 7 of the Broadcasting Services Act 1992 (Cth).  This is discussed further in section 3.3.

· Finally, broadening the existing copyright safe harbour scheme will better align Australian copyright law with the Australia’s commitments under the Australia-United States Free Trade Agreement.  This is discussed further in section 3.4.

2 About Lonely Planet

Lonely Planet began when Tony and Maureen Wheeler, the company’s founders, attempted what few people thought possible – crossing Europe and Asia overland, all the way to Australia.  It took Tony and Maureen several months and all the money, they could earn, beg or borrow, but they made it.  They shared their experience in their first book, Across Asia on the Cheap.  Within a week they sold 1500 copies and Lonely Planet was born.  

35 years later, Lonely Planet is a globally loved brand, with headquarters in Footscray, Melbourne, correspondent offices in London and San Francisco, over 500 employees and 300 authors.  It is renowned for its first-hand approach and commitment to providing the most trusted information for travellers.  
In 2007, Tony and Maureen found a partner whom they trusted to remain true to Lonely Planet’s principles and, in October of that year, BBC Worldwide acquired a 75% share in Lonely Planet.
At Lonely Planet, we recognise the important role that digital media can play in travel.  Each month, over 5 million travellers visit www.LonelyPlanet.com to dream, plan, book and talk about their travels.  Our goal is to use digital media to increase our frequency of engagement and connection with travellers, be they dreaming about the next trip or sharing their experiences when they head home.  
We see www.LonelyPlanet.com as a network of connections between travellers, and our ever expanding digital team is constantly looking for ways that LonelyPlanet.com can grow that network and those connections, through travellers sharing their information and experiences. 

3 A copyright safe harbour scheme for all Australian online service providers

Lonely Planet submits that the existing safe harbour scheme for carriage service providers in the Copyright Act 1968 (Cth) should be broadened so that it is available for all Australian online content service providers.  

The key grounds on which we make this submission are explained below. 

3.1
Existing regime a barrier to innovation 

With the rise of fast broadband Internet data speeds and ever advancing communications technology (including 3G mobile phones, and digital cameras and camcorders), there has been a fundamental shift in expectations among technology users globally about the role of the media publisher, the nature of online content services, as well as the ability of individual users to engage with traditional media content and with each other.

The “one to many” model of the traditional media publisher - where the publisher is the sole source of media and information – is no longer sustainable. 

“Web 2.0” technology has unleashed a vast range of possibilities – including blogs, wikis and social networking tools - which empower individual users to create, publish and share their own data rich user generated content (“UGC”) on the Internet, often drawing on techniques such as sampling and “mash ups” that enable the creation of new forms of expression that builds on existing cultural works, such as commercial music, art and film.  
Users now expect online services providers to give them the freedom to create and share UGC, and more importantly, to consume the UGC of other users.  This can be seen from the proliferation and mainstream popularity of online services such as Wikipedia, YouTube, Blogspot, Facebook and MySpace - to name only a few.
In short, interactivity and collaboration have become the mantra of the digital age.

The use of interactive and collaborative communications technology is often economically and socially valuable.  For example:

· Wikipedia provides an outlet for subject matter experts to self-publish and share knowledge with the world on all varieties of topics, thus providing an ever increasingly helpful research tool, as well as a public forum for new, topical or arcane issues;

· YouTube enables up-to-the-minute audiovisual commentary on many important social and political events, such as President Barack Obama’s recent inauguration speech, which is often also both entertaining and thought-provoking; and 

· to take an example closer to Lonely Planet’s own activities, we see a real demand in the current global marketplace for online services that enable everyday travellers to share their own first hand experiences - through text, pictures and audio visual content - with other travellers.

However, Australia’s current copyright laws present a real barrier to Australian online service providers in seeking to make available service offerings that make innovative and valuable uses of UGC. 

Australian online service providers wishing to make UGC available - or to pilot any technology that encourage collaborative uses of communications technology - on their websites must currently undertake significant legal risk associated with the risk that UGC made available via its website may infringe the copyright of third parties, particularly where users engage in mashups and other sampling of other cultural works. 
This risk incentivises a risk minimisation culture which inevitably results in a form of self-imposed censorship and a corresponding reduction in scope for valuable cultural expression. 

If Australian online service providers remain hamstrung by the existing regulatory framework to respond to contemporary user expectations, they will be rendered irrelevant to users, and this will be to the detriment of not only individual businesses and unfulfilled users, but also to the broader Australian digital economy. 

3.2
Levelling the playing field and helping Australia realise its potential to be a global centre for communications innovation

In contrast to Australia, the regulatory frameworks of comparable countries, such as the United States and the United Kingdom, provide copyright safe harbour schemes that apply to all online service providers.  

This means that while a US online service provider such as Google can take advantage of the broad US safe harbour scheme in managing the copyright infringement risks of its YouTube service – which enables the uploading and streaming of thousands of new UGC videos every day – an online service provider based in Australia is currently not afforded the same legal protections if it wished to launch a rival service to YouTube.

This puts Australian online service providers at a significant disadvantage to their international counterparts.  This disadvantage is likely to become more pronounced given the current global economic recession, and the impact it will have on the intensely competitive global online marketplace. 

Broadening the existing copyright safe harbour scheme will not only “level the playing field” for Australian online content service providers in respect of their international counterparts – at least from a regulatory perspective – but it is also critical if Australian businesses are to realise their potential to become global leaders in innovative, collaborate uses of communications technology that promote the sharing of knowledge and cultural works, and maximise economic productivity.

3.3
Achieving consistency with the Commonwealth Government’s regulation of “prohibited content” 

Under Schedule 7 of the Broadcasting Services Act 1992 (Cth), “prohibited content” and “potential prohibited content” – such as child pornography and terrorist materials - hosted within Australia or otherwise made available via a “content service” with an Australian connection is subject to a technology platform neutral “notice and take down regime” administered by the Australian Communications and Media Authority (“ACMA”).   

Under the Schedule 7 regulatory regime, a take down notice typically requires the relevant content service provider to disable access to the relevant offending content, or to ensure that it is subject to an age-based restricted access system.  A person who complies with a take down notice issued to it by ACMA is immune from civil liability for the hosting or making available of the “prohibited content” or “potential prohibited content” in question.
 

In other words, the Schedule 7 regulatory regime is premised on a philosophy that content service providers are mere service intermediaries, and should therefore be excused from liability if it takes steps to disable access to offending content when it is notified of its existence on its service.

Broadening the existing copyright safe harbour scheme to cover all Australian online service providers would be broadly consistent with this same philosophy.

It would mean that provided Australian online service providers take adequate steps to disable access to copyright infringing content made available via its service when it is brought to their attention, then they will not be held liable for the wrongful acts of its users. 

3.4
Aligning Australian law with the requirements of the Australia-US FTA

Finally, broadening the existing copyright safe harbour scheme to cover all Australian online service providers will better align Australia’s regulatory framework with the requirements of the Australia-United States Free Trade Agreement. 

The current Australian safe harbour scheme in Division 2AA of Part IV of the Copyright Act 1968 (Cth) was introduced pursuant to an commitment by Australia, under the Australia-United States Free Trade Agreement, to harmonise the copyright laws of the two countries. 

In the United States, the copyright safe harbours regime in the Digital Millennium Copyright Act is available to all “service providers”, a concept defined to mean a “provider of online services or network access or the operator of facilities thereof”.
  This concept has been interpreted to include providers of online content services such as YouTube and MySpace, which are popular service for publishing and accessing UGC. 

In contrast, the current Australian safe harbour scheme is available only to “carriage service providers” within the meaning of section 87 of the Telecommunications Act 1997 (Cth).  This is a convoluted concept that effectively covers only Australian internet service providers. 

As some commentators have noted, the decision to use the Telecommunications Act concept of a “carriage service provider” in the existing Australian safe harbour provisions was an oversight.

Broadening the scope of the existing Australian safe harbour scheme so that it extends to “service providers” as defined in United States law would therefore ensure that Australia fulfils its commitments under the Australia-US Free Trade Agreement.

� Broadcasting Services Act 1992 (Cth), Schedule 7, clause 111.


� 17 USCA §512(K)(1)(B).


� See, for example, David Lindsay, “Internet intermediary liability: a comparative analysis in the context of the Digital Agenda reforms” (2006) 24(1/2) Copyright Reporter 70-86, at 81.  
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